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THE MORAL MAGIC 
OF CONSENT (II) 


Larry Alexander 
University of San Diego 


I]. THE MORAL FORCE OF CONSENT 


I begin my analysis of consent by agreeing with Professor Hurd that consent 
functions as a “moral transformative” by altering the obligations and per- 
missions that determine the rightness of others’ actions. I further agree with 
her that consent is intimately related to the capacity for autonomous action; 
one who cannot alter others’ obligations through consent is not fully 
autonomous. I cannot improve on her elaboration of these points.! 


ll. THE NATURE OF CONSENT 


I agree entirely with Professor Hurd that consent, to be an expression of 
autonomy, must be the exercise of will and, thus, a subjective mental state.2 
I further agree that it is an “intentional” mental state, and that it is not 
equivalent to states of belief or desire.3 And I agree with her diagnosis of 
why many legal theorists disagree with the mental state analysis of consent 


and attempt to cash out consent asa doing, an actus reus, an observable item 
of conduct.4 


This article originally began as one co-authored with Heidi Hurd. See Heidi M. Hurd, The Moral 
Magic of Consent, LEGAL THEORY Vol. 2, No. 2 (1996). As our joint venture progressed, however, 
we realized that we had important disagreements that we could not resolve, and so we decided 
to part intellectual company and write separately. Nonetheless, because we agree on so many 
points, and because we attempted a collaborative effort for a considerable period of time, my 
arucle will frequently refer to hers for the presentation of positions and supporting arguments 
that | also endorse. I apologize to the reader for the rather cumbersome cross-references. 

Finally, it goes without saying that | am extremely indebted to Professor Hurd, not only for 
the far greater part of my article that tracks her analysis, but also for those parts that diverge 
fram her analysis. Not only may she be correct regarding those points and I wrong, but even 
if 1 am correct, I would not have reached the conclusions I did unaided by our collaboration 
and conversation. In addition, I have received useful insights from all of the participants in the 
San Diego Conference on Consent in Sexual Relations in February 1995: Donald Dripps, Joan 
McGregor, Heidi Malm, Stephen Schulhofer, Emily Sherwin, and Alan Wertheimer, as well as 
Professor Hurd. 

1. See H.M. Hurd, The Moral Magic of Consent, LEGAL THEORY Vol. 2, No. 2 (1996). 

2. Id. at 124-25. 

3. Id. at 126. 

4. Id. at 135-38. 
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Where Professor Hurd and I part company is that she believes that to 
consent is to intend another’s act of crossing what, in the absence of 
consent, is a moral boundary. I, on the other hand, believe that to consent 
to the conduct in question is not to intend that conduct. Rather, when one 
consents to what would otherwise be a boundary-crossing act of another, 
one chooses to forgo or waive one’s moral objection to the boundary 
crossing. One need not choose that the act occur: indeed, one cannot 
choose another’s acts.6 One can choose, however, to forgo one’s moral 
objections, or, put differently, to waive one’s right correlative to the other’s 
duty not to act. To consent is to form the intention to forgo one’s moral 
complaint against another’s act. 

Although I disagree with Professor Hurd over the mental state that 
represents consent—she believes that consent is an intending of the con- 
sented to act, whereas I believe that consent is a forgoing of moral objection 
to that act—I agree with her discussion of the propositional content of 
consent, that is, the correct way to describe the act that is the object of 
consent. With the caveat that I would substitute “victim must intend to waive 
her moral objection to” wherever Professor Hurd writes “victim must in- 
tend,” I commend the reader to Professor Hurd’s excellent argument in 
support of what she calls “the identity thesis. ”7 


Ill. WHAT VITIATES CONSENT? 


To consent to a boundary-crossing act, one must not only satisfy the propo- 
sitional requirements of the intentional state of consenting. One must 
arguably also meet certain background requirements relating to capacity, 
information, and motivation. I take up these conditions in turn. 


A. Capacity 


If one's choice to forgo moral objection to a boundary crossing is to count 
as valid consent, one must presumably be ofa certain age, lack serious mental 
disease, irrationality, or intoxication, and have a certain minimum degree of 


5. Id. at 129-31. 

6. I disagree with Professor Hurd’s core notion of consent as intending another's bound- 
ary-crossing act because I do not think one can “intend” another's act. Further, even if one 
could intend another's act, I do not think that when one consents to another's act, one intends 
that act. For, frequently, we are relieved, not frustrated, when one to whom we have given 
consent to cross our moral boundary does not do so. Moreover, although Professor Hurd and 
I agree that consent is a mental state, unlike Professor Hurd, I do not think we can reduce 
consent to states of mind that are devoid of moral referents, that is, that one can naturalize or 
“demoralize” the mental state that is consent. I think, rather, that the mental state of consent 
depends on moral notions and could not exist in their absence. 

7, See Hurd, supra note 1, at 127-33. 
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self-control. These ingredients of capacity might be summarized as the re- 
quirements for being an agent, namely, an ability to reason about what 
ought to be done and to form and execute an intention to act on the verdict 
of such reasoning. In short, the capacity for consent appears to be identical 
to the capacity to be an autonomous and responsible agent. 

Three questions arise with respect to the capacity to consent. First, when 
the capacity conditions for consent are not all present, do we say that there 
is no consent, or do we say that, although there is consent, the consent is 
ineffective to permit the boundary crossing? Put differently, do the capacity 
conditions for consent go to the affirmative case for the existence of 
consent, or are they affirmative defenses to the use of consent as an effective 
waiver of moral objection? 

Second, do the minima for capacity to consent vary with what is at stake, 
or are they invariant thresholds of maturity, rationality, and self-control? 
In other words, does, for example, the age of effective consent vary de- 
pending on whether the boundary crossing is sex, trespass on property, 
or surgery? 

Third, can all the ingredients of capacity to consent be cashed out in the 
currency of information and motivation broadly construed? In other words, 
do age and rationality, for example, bear on consent only to the extent that 
they translate into the absence of information, which can result from both 
youth and poor reasoning, or with irrational weighing of ends, which, 
likewise, can result from both youth and poor reasoning? Or does capacity 
to consent have an ineliminable procedural element in addition to these 
substantive aspects? 

I shall not attempt to answer these questions about the capacity to 
consent in this article. As I said, these questions appear to be the same 
questions raised in the context of debating paternalistic interventions, 
where the issue is what capacities are required for autonomous agency. My 
concern in this article is with the conditions for autonomous agents’ con- 
senting, not with who is an autonomous agent. 


B. Information 


It is commonly thought that false beliefs of certain kinds vitiate consent. 
That is, the choice to forgo one’s moral objection to a boundary-crossing 
act succeeds in blocking one’s later moral objection only if the act that 
crosses the moral boundary is the same act the “consenter” had in mind. 
False beliefs about that act—at least certain types of false beliefs—can 
destroy the identity between the act consented to and the act that occurred. 
Put differently, in cases of false belief, there may be consent to an act, but 
there is no consent to the act. 

First, to vitiate consent, false beliefs must be necessary causes of the choice. 
If Alice chooses that Handsome Harry have sex with her thinking that he is 
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Robert Redford, her false belief regarding his identity is immaterial to 
whether she consented if she would have made the same choice without the 
false belief (perhaps because he was so handsome). 

Second, does the origin of the false belief matter? In particular, does it 
matter whether the boundary crosser induced the false belief in the “con- 
senter” as opposed to the consenter’s having formed the false beliefs for 
other reasons? It surely looks as if Handsome Harry’s telling Alice that he 
is Robert Redford vitiates her consent if only that (false) information will 
induce her to sleep with him, but it could be the case that this is explained, 
not by any necessity that false beliefs be induced by the actor in order to 
vitiate consent, but by considerations of mens rea. In other words, Alice's 
causally effective false belief may vitiate her consent regardless of its source, 
but Harry’s boundary crossing may nonetheless be excusable if he did not 
realize her mistake. On the other hand, if the false beliefs do not vitiate 
Alice’s consent, then Harry’s inducing them does not render his boundary 
crossing nonconsensual but, rather, fraudulent. 

Third, what types of false beliefs vitiate consent? The consenter may have 
false beliefs about the nature of the act in a narrow sense—Is the act one of 
sex, or is it a pelvic exam?—or may have false beliefs about the nature of 
the act in a broader sense—Is it sex with Al, my husband? or, Is it adultery 
(Am I validly divorced?)?, or, Is it loving sex (Does he love me?)? In 
addition, the consenter may have false beliefs about the consequences of the 
act, for example, whether it will bring joy, cure a disease, or preserve a 
marriage. 

The broad question is whether, leaving the boundary crosser’s mens rea 
aside, the consenter can claim that she only consented to—chose to forgo 
moral objection to-——an act under a certain description and with certain 
consequences, or whether consent goes only, say, to the nature of the act 
and not to its consequences, or to the nature of the act in a narrow, but not 
a broad, sense. 

Here I again join company with Professor Hurd and endorse her argu- 
ments in favor of “the fine-grained identity thesis."8 That thesis—which I 
alter slightly to reflect Professor Hurd's and my disagreement over consent 
as intending an act versus consent as forgoing moral objection to it—is as 
follows: A victim consents to a defendant's action if (1) she forgoes objec- 
tion to what the defendant must intend (or know) to be liable in the 
absence of her consent (that is, the material elements of the actus reus with 
regard to which the defendant must have purpose or knowledge); and (2) 
the action that the defendant must perform in order to be liable in the 


absence of the victim’s consent (i.e., the actus reus) matches the victim's 
description of it.9 


8, Id. at 134. 
9. Id, 
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As Professor Hurd correctly points out, the “fine-grained identity thesis” 
solves various problems relating to the propositional content of consent and 
thus to the information and beliefs the consenter must possess. Signifi- 
cantly, as she points out, 


under the fine-grained identity thesis, the further consequences that motivate 
the victim to allow the defendant to make contact with her are irrelevant; she 
need only forgo objection to a contact. While the contact must be of a sort 
that matches her mental description of it—a hug, nota kiss; a handshake, not 
a punch—the fact that she hopes the contact will yield a promotion, or 
improve her singing voice, or cure her cancer, or result in impregnation—is 
immaterial. Since the defendant does not have to intend the consequences 
of his contact, the victim does not have to forgo objection to those conse- 
quences either.10 


C. Motivation 


This brings me to the motivational requirements for consent. I am indiffer- 
ent as to whether these requirements go to the existence of consent, or 
whether they go to the normative force of consent. Because consent is of 
interest because of its normative force—that is, insofar as it can change a 
morally impermissible boundary crossing into a morally permissible one— 
its lack of normative force is tantamount to its nonexistence. 

The realm of motivation can be divided into motivations that stem from 
proposals by the boundary crosser and those that the “consenter” brings to 
the transaction, and within the former group, into offers and threats. 


1. Offers and Threats 

Offers. If one maintains that offers, even if they provide the necessary (“but 
for”) motivation for the offeree’s “consent,” can never vitiate that consent, 
then defining the distinction between threats and offers becomes crucial to 
determining if there has been morally effective consent. Because space is 
limited, and because so much has been written about the threat/offer 
distinction, I shall focus on whether offers can ever vitiate consent. 

There is a case for powerfully motivating offers’ vitiating consent. Sup- 
pose the same motivation can in different situations be the product of both 
a threat and an offer. For example, fear of death may motivate acceptance 
of an offer—“Have sex with me and I'll cure your fatal disease”—or a 
threat—“Have sex with me or I'll kill you.” Even if we do not want to punish 
offerors in the former case for rape, is it because the victim has “consented,” 
or is it because, although she did not “consent” (because her fear of death 
vitiated consent), we nonetheless want to encourage such offers for the 
benefit of the offeree? (It is perverse to prevent really attractive transactions 


10. 7d. 
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on the ground that their extreme attractiveness to the parties makes the 
parties incapable of consenting to them.) In other words, is the acceptance 
of strong offers always consensual (other things being equal), or is such 
acceptance nonconsensual because it is coercive, but morally effective 
nonetheless? 

If all consent motivated by offers is valid, then the actor’s boundary 
crossing is morally permissible, even if the offer is immoral (e.g., money for 
sex), and even if the actor does not fulfill his end of the bargain (e.g., he 
refuses to pay). On this premise, the prostitute has not been raped by the 
john who refuses to pay after receiving her services, even though she has 
been wronged. 

Threats. The other set of motivations stemming from proposals by the 
actor are those resulting from his threats. Do all motivating threats, or only 
threats of certain kinds, vitiate consent? Has one consented to an act if the 
motivation is fear of death induced by a threat? fear of bodily harm? fear of 
loss of a job or demotion? fear of defamation? fear of his breaking off the 
relationship? (Not every threat need be a threat to violate rights; do threats 
that do not threaten rights violations vitiate consent?) 

Again, for a threat-induced motivation to vitiate consent, it must be a 
necessary cause of the “consenter’s” choice to waive objection to the 
boundary crossing. A threat does not turn sex into rape if sex would have 
been chosen without the threat. On the other hand, if the “consenter” is 
motivated by the threat to the necessary extent, the threat is of the kind 
that can vitiate consent, and the actor is aware of this (for mens rea pur- 
poses), the consent is vitiated and the sex is rape even if the consenter 
should not have acceded to the threat (say, because of a duty to others or 
to God). (This is controversial, I suppose. Perhaps a threat that one should 
not accede to can never vitiate consent, so that the preceding sentence 
refers to a null set.) 


2. Background Motivations 

There are, of course, plenty of motivations for choosing that the boundary 
crossing occur that do not stem from actual or implied threats or offers by 
the boundary crosser. (Again, whether the boundary crosser is aware of the 
“consenter’s” background motivations goes only to his mens rea, not to 
whether she has consented.) 

One class of background motivations ts comprised of those motivations 
based on false beliefs—unwarranted hopes and fears. These have been dis- 
cussed above. The other class is comprised of warranted hopes and fears, 
those based on correct beliefs. What's interesting here is that even if 
warranted hopes and fears affect consent, we surely do not want to punish 
the actor who makes the boundary crossing, even if he is aware of the 
“consenter’s” motivations. After all, in these cases, he is helping her! Thus, 
if she correctly believes that having sex with him will bring her a benefit 
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or spare her a harm, it would be perverse to deter him from having sex 
with her. 

This last point seems to suggest that the chooser is “consenting” regard- 
less of her motivations, and that our concern is with how the boundary 
crosser induced consent (threats versus offers, deceit versus truth). In other 
words, consent itself is ubiquitous and a non-issue, at least if fine-grained 
identity and capacity are present. And issues of motivation and belief go to 
the actor’s conduct—whether he induced them or not, and, if he has, was 
he within his rights in doing so—and do not go to consent. The alternative 
to this tack is to say that nonconsensual boundary crossings, while common, 
are permissible where they “help,” or are believed at the time to “help,” the 
one whose boundary is crossed. 

There is a major advantage in focusing not on the consenter’s motivation, 
but on the boundary crosser’s role in inducing that motivation. If we did 
not do this, we would have to explain why, from the consenter’s perspective, a 
given motivation (e.g., fear of death) vitiates consent when it is induced by 
the boundary crosser (“Have sex with me or I'll kill you”) but not by natural 
forces (“Sex with me will cure your life-threatening disease”), and only 
when the inducement is a threat and not an offer (“Have sex with me and 
Pll pay for your life-saving treatment”). Gordian knots are cut by eliminat- 
ing the motivational conditions for consent entirely. Threats by the bound- 
ary crosser, then, do not vitiate consent; rather, they render the boundary 
crosser himself morally powerless to take advantage of the consent he has 
induced. 

Provisionally, therefore, we appear to be led to the somewhat counterin- 
tuitive conclusion that coerced consent is still consent. As counterintuitive 
as the conclusion may seem, denying it produces results that are even more 
counterintuitive, such as that whether fear of death vitiates consent de- 
pends on the source of the fear, or on whether the fear is the product of an 
offer or a threat. 

Perhaps, however, this counterintuitive conclusion is too hasty. For recall 
that, for me, consent consists of the forgoing of moral objection to a 
boundary crossing. Yet, where the boundary crosser induces “consent” by 
threatening a different boundary crossing—“Consent to [the boundary 
crossing of] sex or I will cut your throat [cross the boundary of your right 
to life]"—the “consenter” has not forgone her moral objection to the 
boundary crossing. She rightfully objects to the immorally forced choice; 
and, so long as the threat is causally efficacious, she cannot forgo this moral 
objection. Although she makes her choice between the options given her 
voluntarily, she does not consent to the option chosen, for she does not 
forgo her moral objection to it. 

Does this analysis lead to the conclusion that any moral objection to the 
situation vitiates consent? I do not think so. False moral beliefs should not 
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defeat consent or its normative force. Thus, one who “consents” to sex with 
an employer in order to get promoted despite her poor job performance 
has consented (without scare quotes) even if she mistakenly believes she has 
a moral right to promotion without regard to merit. 

Indeed, we might want to say that even valid moral objections to choice 
situations do not vitiate consent—even when the boundary crosser has 
caused the objectionable choice situation—if the choice situation does not 
entail a forced sacrifice of moral rights against the boundary crosser. Thus, 
one can validly consent to an exploitative offer—“Have sex with me and I'll 
make your medical payments"—even if one rightfully objects to its exploita- 
tive character and does not forgo that objection. 

If one accepts this last point, then one should modify the general account 
of consent I have given as follows: One consents to an act when, acting with 
the capacity necessary for autonomous, responsible agency, one chooses to 
forgo valid rights-based moral objections to the act—as defined by the 
fine-grained identity thesis—and to the alternative presented by the actor 
that motivates the choice to forgo such objections.!! 

This account of the relation of motivation to consent handles many puz- 
zles about consent better than alternative accounts. For example, on this 
account, we can explain why Vera “consents” to sex with Alvin as the quid pro 
quo for Alvin's offer to save her from Sam's threat of violence, but why she 
does not consent to Alvin's “offer” to save her from his own threat of vio- 
lence. In the former case, although Vera is, as in the latter case, motivated by 
fear of violence and not by erotic attraction to Alvin, she does not have a 
moral rights objection to the choice situation in which Alvin has placed her. 

The account also handles Vera’s mistakes about moral rights in the 
intuitively correct way. If Vera believes Alvin has threatened her, even if he 
has not, and even if her belief that he has is unreasonable, then she does 


11. Thus, my second principal disagreement with Professor Hurd—the first being over 
whether the consenter intends the consented to act or only intends to forgo moral objection 
to it—concerns those background capacities and motivations that defeat consent. Professor 
Hurd wishes to make these conditions strictly parallel to the conditions that excuse criminal 
conduct. See id. at 140. Thus, a threat that would give a criminal defendant a defense of duress 
will also excuse (and hence defeat the moral force of) what would otherwise be valid consent. 

I do not think that the comparison of criminal law excuses to background conditions that 
defeat the moral force of consent is apt. There is no wrong in consenting that needs to be 
excused. And, because of this, there is no way to calibrate the level of threat required to vitiate 
consent with the different acts that one might consent to, as there is when we calibrate threats 
to various crimes that the threats might excuse. Does it take a greater threat or a lesser threat 
to convert sex to rape than to convert a gift to extortion? See id. at 142-44. Moreover, excuses 
come in degrees. Does consent? According to my analysis, “consent” in response to an illegal 
threat is not “excusable” consent, however, but no consent at all. Professor Hurd must argue 
that threats induce excusable intentions that the threatener cross a moral boundary. But she 
is wrong on both counts: The “consenter” is not “intending” the boundary crossing, and the 
mental state in such a circumstance is not one that must be excused. It is only because she 
banishes moral referents from the mental state of consent that Professor Hurd must rely on 
the inapt analogy of criminal law excuses to deal with background motivations and capacities. 
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not consent to sex with. him; and, if he is aware of her mistake or of a high 
risk that she has made the mistake, he may be guilty of raping her. 

On the other hand, if her mistake is not one of fact but one of morality, 
consent is possible. If she mistakenly believes she has a moral right that 
Alvin pay for her medical expenses, then she does consent to sex with him 
even when motivated solely by his offer to pay those expenses. Her state of 
mind can be thus construed: “If I have a right to X, then I am not forgoing 
objection to the boundary crossing; but if I do not have a right to X, then 
I am forgoing such objection.” Because she does not have the right she 
believes she has, she is consenting. 

Finally, the account of consent I have offered leads to the result that a 
threat to engage in a trivial border crossing—say, a threat of a pinch—can 
make acquiescence in sex nonconsensual if it, in fact, induces the acquies- 
cence, That is not an embarrassing result for me. I want to say, rather, that 
although the sex is nonconsensual, the violation of rights that it represents 
is trivial. Obviously, if someone would rather submit to sex than to a pinch, 
she does not regard the sex as a more serious violation of her rights than 
the pinch. Not all nonconsensual sex should be regarded as a serious crime. 

On the other hand, it might be argued that there is a class of threats of 
rights violations that does not vitiate the consent it induces. For example, a 
threat not to pay up on a $50 contract debt might look inadequate to the 
task. Perhaps, the argument might go, the threats must be directed at rights 
protected by the criminal law. Or, perhaps, they must be directed at rights 
against physical violation. 

I believe, however, that all threats to violate the victim’s nights vitiate her 
consent, even if the interests threatened are trivial, unrelated to physical 
security, and not protected by the criminal law. Again, for me, the solution 
is not to say that consent exists in the face of such threats. It is, rather, to 
say that not every case of nonconsensual sex is a serious moral wrong or a 
candidate for criminalization. 

Finally, I have given no account of one party's acquiescence in sex as a 
result of the other party’s threat to violate third parties’ rights. For example, 
what if Alvin threatens Vera’s children with harm unless Vera has sex with 
him? I would think that a full account of consent would probably divide 
threats directed at third parties’ rights into those that do and those that do 
not vitiate consent, with threats directed at one’s children falling on the 
vitiating side of the divide, and (all?) threats directed at strangers falling on 
the nonvitiating side. I leave all this to be worked out, however. 


IV. CONCLUSION 


I have defined consent an terms of a certain intentional state of the person. 
I believe my definition squares with our intuitions about various cases better 
than alternative definitions. Those who define consent in terms of the 
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boundary crosser’s conduct make it impossible to consent in the face of, say, 
a threat, even if the “victim” desired sexual contact and was unafraid of the 
threat. Those who define consent as some sort of speech act make it 
possible to consent out of fear of rights violation by defendant and impos- 
sible to consent without following a script of some kind. 

On my account, defendant's threats and victim's speech acts are good 
evidence of whether consent and mens rea are present, but they are not what 
consent consists of essentially. 
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